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ETATE OF EBEOUTH CAROLIMA ]

i} IN THE FRMILY COURT

COONTY OF CHRARLESTOM J CRIE HQ.: Z009-0OR-10-03E03
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years) “John Doe™, Eirth
Father, and Dusten EBErown,
Birth Fathar,
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DEFENDANTS .

e

Septembar 23, 2011

Ridgeland, Scuth Carclina

BEEFORE:

DEBORAH RA. MALFHRUS, Judge.

APPFPEARRANCE S:

FAYHMOND W. GODWIN, ESQ.
Attorney for the Plaintiffs

SHANNON JOMNES, ESQ.
Attornay for the Defendants

CHRISET NIMMD, ESQ.

|Appearing via Telephonal
Attorney for the Charckas Nation

THOMAE F. LOWNDEES, ESQ.
Attorney for the Guardian ad Litam
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Fuling by The Court

Cartificate of Reporter

Hona.

THE COUORT:

ready to prooeed?

ME.

GODWIN:

When we get har on tha line,

Yas,

EXHIBITS

ma'am.

Z1

is everyone
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THE COORT: Hallo?

ME. HNIMMO: This is Chrissi Himmo.

THE COURT: Hey, Chrissi. This is Judge Malphrus.
How are you?

ME. HIMMO: I'm good. How are you?

THE COORT: Can you haar as?

ME. NIMMD: Yas.

THE COURT: Think that mic is too moch?

CLEREK OF COURT! I zan just mowve it back.

THE COORT: Can I Just turn 1t off?

CLERE OF COURT! It's on tha bottom.

THE COURT: I'm going to try to get rid of this
microphone. OQkay?

ME_. NIMMO: Okay.

THE COORT: Rll right. Can yon 5till hear us?

ME. HIMMO: I can.

THE COURT: Olkay.

Okay, we are here Coday in Case 2003-DRE-10-3203.
This 1z a Charleston County Casa. It 15 Adoptive Couplea,
Bushand and Wife, Plaintiffs, wersus Baby Girl and Minor
Child under the age of fourteen years; John Doe; birth --

John Doe, birth father, and Dustan Brown, hirth father,
3

daefendants.

This matter was heard and triad by me in Charleston
County, and at the request of all partias, the partias
waere allowed to present post-trial briafs in the matter
and was scheduled to be reconvenad hare today in Jasper

County for the purpose of me rendering my decision.
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We have present in the courtroom Mr. Raymond Godwin,
here on bahalf of the adoptive couple, who are also here
prasant in the courtroom with us. We hawve Ms. Shannon
Jones hare reprasanting birth father, Dusten Brown. We
hawve Attorney Thomas Lowndas, Jr., here. He is the
attorney for the Guardian ad Litem. We have participating
via telephone Attorney Christy R. Himmo, Attorney for the
Cherokea Mation.

Is that correct?

|HO FREEPOMSE. )

THE COORT: 1Is that corract?

ME. NIMMD: Yas, Your Honor.

THE COORT: In addition to reviewing the file
contents, the evidence, and my notes, I want The partiaes
and the attormeys Lo kmow that I have read all briefs that
were submitted to me and the supporting dooments that
wara submitted with the briafs.

I appreciate the conduct of the attorneys and the

parties during these difficult proceadings. I baliewve

that all of the atbtorneys have dona an axcaellant Job
reprasenting their clients in a wery difficult casa.

Thisz is a private adgoption actiocn iowolving the
adoption of an infant child born in Cklahoma To urmed
parents,; who ware both cltizens and residents of Oklaboma.
The adoptive parents are citizans and rasidents of
Charleston County, South Carcolilna.

Tha natural father is an anrollad member of the
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Cherokes Nation. RARdditicnally, at the time of the minor
child*s conception, birth: and institution of the adoption
proceeding, the birth father was an actiwve duty service
membar .

Tha birth mother planned on placing the minor child
for adoption prior to its bdrth and received adoption
subsidies from the prospective Adoptiwve Couple during her
pregnancy. The minor child was born on September 1&th,
2009, Tha birth mother axecuted numercus consents and
relinquishments of her parental rights for the purpose of
adoption, the first being executed the day after the minor
child"s birth.

Tha Bummons and Complaint for adoption were filed in
Charleston County on Septembar 18th, 2010(slic.], three
days after the child was born. The birth father sxecuted
a dooment entitled "Roceptance of Service and Answer® on

January &, 201D, The doomant states that bhe 15 the birth
&

father of the minor child, ha is not contesting the
adoption, and he walwes the thirty day waiting pericd and
notice of the hearing.

On Jamary B, 2010, ha consulted an Oklahoma attorney
ragarding what he signed, and procedurally what he had to
do to get custody of his danghter. On Jampary 11, 2010,
the birth father filed a stay of the Sooth Carolina
adoption procesdings pursuwant to the Sarvice Member's
Ciwil Eeliaef Act, and the South Carclina adoption actlon
was stayed for ninety days.

On Jamaary 12, 2010, a Two Thousand Five Hundred
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Dollar attornay retainer fea and a Two Hundred and Fifty
Dollar filing fee was pald to an Qklahoma attorney to
institute legal proceedings to gain custody of the minor
child on bebalf of her fathaer. Tha lawsuit was filed in
Oklahoma on behalf of birth father on Jampary 14, 2010,

Lass than two weaks after signing the Acceptance of
Service and Answer, birth fathar was deployed to Irag and
sarved this country honorably during Oparaticon Iragl
Freedom. Exactly six months from the date the Adoptive
Couple took possessicon of the minor child, the Adoptive
Couple filed a Motion to Dismiss the Cklabhoma lawsuit on
jurisdictional grounds, alleging that South Carolina was
tha propar forum. The adgdoptive parants” motlon was

granted, and the birth father's Oklahoma lawsult wWas

dismissed on jurisdictional grounds.

Birth father answered and countarclaimed in the South
Carolina lawsult sesking custody of the minor child. In
April, Z010, the Cherckes Natlion flled 1ts HMotice of
Intent to Intervens, pursuant to tha Indian Child Welfarae
Act, in the South Carclina adoption action.

Tha first issus that I consideared was: Doess the
Indian Child Welfare Aot apply to this lawsult?

£1912{d) of the Indian Child Walfare Act states
plainly and uneguivecally that any party sesking to effect
2 termination of parental rights to an Indian child under
Etate law shall satisfy the court that active efforts hawve

baan made to provide remedial services and rehabilitatiwa
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programs designed to prevent the breakup of the Indian
family and that thase afforts hawve proved unsuccessiul.

51912 (f) of the Indian Child Welfare Act states
plainly that no terminaticn of parantal rights may be
ordered in the absence of a determination, supported by
the evidence beyond a reasonable doubt, including the
testinony of gualified awpart witnassas. that custody of
the child by the Indian parent or Indian custodian is
likely to result in serious emotional or physical damage
to the child.

As a result of a hearing hald on Jaly 12, Z0LL, Judgs
Faul W. Garfinkel signed an Ordar on September T, 2011,

B
finding that the Indian Child Welfara Act applied to this
case. To the extent I must answer that question again, I
answer it in the affirmativa.

It is mot disputed that birth father was an enrolled
membar of the Cherckes Matlom. It 15 also not disputed
that the mimor child is his bdological child and is
eligible for membership in tha Charockee Wation.

Toder 25 U.5.C. $1503; the minor chilld mests tha
statutory definition of "Indian child®. Tha Indian Child
HWelfare Act applies to inwluntary child custody
procesdings, including termination of parental rights and
adoptive placement proceedings of an Indian child.

First, Rdéoptive Parents urge the court to adopt the
"Existing Indian Family® Doctrine and find that because of
this doctrine, the requirements of ICWA do not apply to

tha facts of this case. I cannot do So.
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Thay alsc argue that in the absence of an "Existing
Indian Family® and absent an existing cultural commection
to the tribe, ICWR is unconstitutiomal. It is their
position that birth father is a Charokes in name only, and
in the absence of a strong cultoral tie to the Cherokes
nation, the application of ICWA is unconstitutional.

First, I find that birth father was Cherokes in more
than name only and an Existing Family Doctrine analysis is
not necessary. There was anplae tastimony to support that

9
birth father's Indian heritage and colture wers wery
important to him and always had baan.

An Oklahoma caseworker tastifiad that birth father
and his family were membars of the Cherckes Hation and
spacifically the Wolfe Clan and that thare was evidence in
their home reflecting thelr pride and comnnection to the
Hation and the Wolfe Clan.

I find that birth father had a strong cultural tie to
tha Cherokes Mation. Eecanse I find that birth father
doas have a strong Indian heritage and culture; I beliewe
the Existing Family Doctrine is inapplicable.

Howewar, aven 1f birth father did not have a strong
Charokea heritage and cultura, I find the Adoptive
Couples® reliance on the Existing Family Doctrine to bae
without merit. Cases from othar jurisdictions stand for
the propositicon that if a child is not being remowed from
an "axisting Indian family.*® the wnderlying policies of

prasarving Indian culture and promoting stability and
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security of Indian tribes does not exist as prescribed by
ICHA -— as prascribed, ICWA doas not apply.

"Existing Indian Family® Doctrine was born primarily
in the Etate of Hansas. Thosa states that hawve chosen to
follow this dectrineg — doctrine have ralied primarily on
Kansas law. Howsver, a recent Kansas Supreme Court case,
In the matter of AR.J.5., spacifically owarruled LTS

1o
precedent establishing the Indian Family Doctrine and
spacifically abandoned the Indian Family Doctrine as a
basis for not applying ICWR. As such, I do not adopt tha
notion of the Indian Family Doctrine as a basis to hold
that ICHA doss not apply.

Eecond, the RAdoptive Couple argued that if ICWA
applias, it has been satisfiad. T disagrea.

The Tribe was sent incorrect information regarding
birth father's namgs and date of birth by birth mother's
attorney. Birth mother testified that she knew birth
fathar -- hirth father was a Charokas and that she knew
how to correctly spell his name.

The Tribe's response to birth mother's attorney
stated that its determination that tha child was not an
Indian child was based on the information exactly as
provided by birth mother's attornay and that any incorrect
or omitted family documentation couold inwmlidate their
datermimation. Omog the Tribae was provided with tha
correct information, the Tribe intervenad.

Additionally, I find that Oklahoma would newver hawe

given consent for the child to ba removed from the State
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of Oklahoma throuwgh the Intarstate Compact for Placemant
of Children, had the Interstate Compact Application been
COrTect.

The information submitted to the Interstate Compact
11

for Placement of Children, which was signed by birth
Bother, stated that the child was Hispanic, not Hatlwve
Amgrican. Birth mother had no explanation for this;
stating plainly that she maw tha child's fathar was
Hatlive American.

I specifically find that ICWA applies to this action
and it has mot besn compliad with.

Last, as to ICMA, it providas that baforas an Indian
parent's parental rights can be terminated, the Court must
find beyond a reasonable doubt that custody of the minor
child with birth father is likely to result in serious
emotional or physical damage to the child. Adoptive
parents arguea that the propar standard of proof is a
hybrid standard of proof, a hybrid of "bayond a reascnable
douht® and the 5tate standard of proof by "clear and
convincing evidence® as it relates to termination of
parantal rights and best interast of the child.

I do not find that adoptive parents have proven
bayond a reasconable doubt or by clear and convincing
evidence that the minor child is likely to suffer sericus
emotional or physiczal damage if returned to the birtch
father. I do not find that clear and convincing evidence

exizts to find it would in the minor child's bhast
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interests to terminate birth father's parental rights

and/or award custody of the minor child to Adoptive
1z

Coupla.

In making this determination,; I considered all of the
testinony and evidence, including testimony of Adoptive
Couple's axpart, Bart Saylor. The minor child turned twes
years old two weaks ago. Dr. Saylor tastified that tha
minor child had bonded to Adoptive Couple. He based this
determination on the fact that Adoptiwve Couple had beesn
the sole caregivers and only parents the child had kenowm
since birth. He found that she had besn well cared for
Since birth and was a healthy, littlae Jirl whose nesds had
been well cared for and she seemed very secure with them.

Be testified that in the short-term, seriocus
emotional harm or Jdamage would likely rasult 1f the child
wara removed from Rdoptive Couple. Howawar; it was not
his opinion beayond a reasonable doubt that the child would
ba seriously harmed or damaged if the child were returned
Tto birth father's custody.

Be testified; in the short-term: it would be
tramatic to her. Howewar, hae could not render an opindon
what tha long-term affect would ba to tha minor child 1
she werea returned to her birth fathar.

Specifically, he testifisd that children are
genarally resilient. He also testifiad that his
exparience in "bonding evaluations® was limited and that

he had never previously conducted a bonding evaluation
13
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regarding an Indian child., Moreowvaer: he did not parform
any type of evaluation or interview with birth father.

Haxt, ewven if ICWR does not apply: I find that birth
father's consent to the afoption was necessary; and he has
not consanted to this adoption. I find that he was a
"thuwarted father® as that term 15 dafingd in Abarnathy
varsus Baby Boy and subsegoent cases interpreting
Abernathy and further defining a "thwarted father®. I
make this finding on the fact that birth mother and birth
father were engaged at the time the child was conceiwved.
Instaad of shirking his responsibilities; he implored
birth mother to mowve the wadding date forward.

Ha wanted and offered to birth mother for har to mowe
with hersalf, and her twe children from a preavious
relationship, into his base housing. He wanted her to
avall herself of the beanaflts to which both she and tha
mimor child ware entitled as military dependents.

Etill to this day. he does not know why birth mother
terminated the engagement. He attempted to contact her on
mmarons occasions during her pregnancy, and she denied
his attempts. He kmew genarally whan the child was due,
but birth mother did not advise him as to when she went to
daliwer the child.

Moresowver, she strictly guarded har priwvacy while at
the hospital and immediately torned the child over to

L3
adoptive parants in the delivery room. Birth father went

by her home and heard pecple inside,; but birth mothar
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refused To come T2 Che 3oor. Birth fathaer's Tamily
attempted to provide birth mother with assentials for the
mimor child, but she refused thair efforts as well.

Adoptiwve mother testified that she had contact and
established a relaticnship with birth mother as early as
June, 2008, and Rdoptiwe Couple paid some of her living
expensas pricr to the birth of tha child, including rent,
car payments, and utilities. Thaere is no indication in
tha record that birth mothar or tha infant child had
pra=-birth or birthing medical expensas that needed to be
paid by anyona. Clearly, whan the minor child was
released from the hospital in the custody of adoptive
parents, birth mother was not seeking, nor did she need
assistance, financial or otherwise, from birth father.

Also, afoptiwve parents ware not seaking any type of
support or contact from birth father. #As they have had a
right to do so, they have maintained the privacy and
confidentiality of their identity throughout these
procesdings. Prior to being served with the lawsuit
papars; birth father had no ldea his child was in tTha
custody of adoptive parents and no support was ever sought
by tham for the child.

I do mot find birth mother's testimony credible as to

15

any typa of assistance she may have sought —— she may hawve
sought from birth father. To the contrary, I find that it
was her desire, and she madss active efforts; to hawve no
contact whatsoever with birth father and herself and birth

fathar and the minor child prior to or after the birth of
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thae minor child. I find it credible to beliewe that birth
mother so wanted to limit the contact betwesn her and
birth father that she souwght out tha adoptflon optlon S0
that birth father would have no reason to be in her Life.

Also important to me in the "thwartad father®
analysis is the fact that birth father was an active duty
service member whose ability to move fraaly about was
sevaraly limited prior to the birth of the child. As to
the evidence and testimony related to birth father
agreeing to "sign his rights away,® I £find that birth
fathar beliewved that in making this statement, all he was
agreeing to was allowing birth mother to have sole custody
of the child. I do not find bdrth mother's testimony
credible that birth father did not want to pay child
support for his child.

Though Rdoptive Couple did not specifically plead any
of the statutory grounds for termination of birth fathar's
parantal rights, these matters were arguaed, both at trial
and in post-trial briefs. The Adoptive Couple argued that
termination of birth father®s parental rights should ocour

18
based upon his fallure te wisit and failure to support. I
do not find that Rdoptive Farents have astablished by
cleaar and conwincing ewvidence that bdrth father's parental
rights should be terminated based uvpon his failure to
visit or support for a pariod in excess of six months.

Within days of birth, tha child was remcwved from

Oklahoma and taken to South Carclinma. Upon his learning
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of this fact, birth father immadiately instituted laegal
procesdings to obtain custody of his child.

Tha child was four mooths old whan birth father
instituted legal proceedings to gain custody of his child.
At that time, he pald large sums of monay in attorney
fees;, and upon his return from Irag, he began paying child
support, which is currently baing held in trust for the
child.

I do not belisve that Adoptive Couple would have ever
granted birth father wvisitation rights. At a deposition
in this matter, birth fathar did requast to see tha child.
Fredictably, his reguests ware denied.

Farental rights are fundamental rights that are —-
that are to be protected. 1 find that birth father 1s a
fit and proper person to hawe custody of his child. Hea
has demonstrated that he has the abllity to parant
effectively, based upon his relationship with his other
daughter. Be has demonstrated his lowe and commitment to

1T
this child by instituting proceedings to gain custody of
his child. Howaver, whan parental rights and the bast
interests of the child are in conflict, the best interasts
of the child must prewail. In this case, I find no
conflict in the two, The bast intarasts of thae child are
protected by not terminating father®s parental rights.

Though Rdoptive Coupla hawe had this child in their
care for two years, a child is not property, and the right
to custody cannot ripen simply by wirtue of the passage of

time. Custody and parental rights cannot be gained by
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adwvarsa possession.

Adoptive mothar testifiad that it was clear to her
when the child was four months old that birth father
wanted his child and that issues related to the child's
status as a Mative Mmerican bhad arisen and the adoption
would be contested.

I find that it is in tha minor child®s best interast
to mot Terminate the parental rights of birth father, and
it is in her best interest for custody of her to be with
har birth father.

I bave no doubt that the adoptive parents Lowve this
child and could provide a safe and loving home for this
child. I beliswve that removal will be difficult for
Adoptive Couple and the minor child, and I have not Takan
this matter lightly.

1B

As to when to return the minor child, I find based on
the evidance and testimony bafore ma that her interasts
will best be served by a quick and immediate westing of
custody with the birth father, Dusten Brown, and am
issuing a written crder today that requires her return to
the birth father on October 13th at 1:900 p.m.

As to the assessment of attorneys® fees and Guardian
ad Litem feaesy first, as it ralates to the parties’
attorneys’ feas: In deciding whether to award attorney's
fees; the family court should consider the following: (1)
each party's ability to pay his or her own feer (2] the

benaficial results obtained by tha attornayr {3 tha
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parties’ respective financial conditions; and (4] the
affact of the fes on sach party's standard of living.

In considering those factors: I do not find it
appropriate to award any of the parties attorney’s fees in
this actlon.

As to Guardian ad Litem feas and attorney fees for
thia Guardian ad Litem, I find themr to ba reasconable, and I
find that adoptive parents and defendant bhirth father
should baar these sgually. I further find that any sums
being hald in trust as child support should first ba
appliead to the Guardian ad Litamr and attorney for Guardian
ad Litem feas, and thergafter, thae balance divided equally
batwWean adoptive parents and defendant birth fathaer.

19

In simmary, I find that adoptive parents have failed
o mest Thelr burden of proof; and it woold not ba in The
bast —— in thea minor child®s best interasts To
terminate —— to terminate birth father's parental rights.

I am today issuing a banch order related to custody
cnly. This bench crder reads: This matter was heard by
m& in Charlaston County, and at tha requast of all
parties, thay ware allowed to submit post-trial briefs and
the matter scheduled to be reconvenad today, Septembar
29th, in Jasper County, South Carolina, for the purpose of
mie Tendering my declision.

I have rendared my decision from the bench and am
requasting that a formal writtaen order follow. Fending
the signing of the more dstalled written order, I find

that it is in the best intarast of Baby Girl for this
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bench order — this bench order to be issuoed, ordering
that custody of Baby Girl be giwen to her birth father,
Dusten Brown, at 1:00 p.m. on Saturday, October 15th,
Z011.

It is, therafore, ordared, adjudged, and decreed that
Adoptive Comple shall relingoish custody of Baby Girl o
Dusten Brown at 1:00 p.m. on Saturday; Octobar 15th, Z011.

If Adoptiwve Couple and Dusten Brown are unable to
agree on a location for the costody exchange, 1t shall
take place in fromt of the Charleston County Courthouse,

20
located at 100 Eroad Strest, Charlaston, South Carolina.

Is there anything I have not cowverad or anything
about which you don't undgrstand?

ME. JOHMES: N2, ma'am.

THE COORT: Ms. Jonas, I would ask that you prapare a
written order consistent with my rolings. Forward it ©o
ppposing counsel. Mall it to ma. And I would also ask
that you E-mail it to me in Word Format so that I can make
any corrections or additions that I feel are necessary.

This concludes these procaasdings.

|END OF BEQUESTED TRANSCRIFT OF RECORD.]
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CERTIFICATE OQF REFORTER

ETATE OF B0UTH CREOLINA ]

COONTY OF CHARLESTOM ]

I, Ronda T. Cummings, Official Court Reporter for the
Judicial Department of the State of South Carolina, do
haraby certify that the foregoing is a true, accurates and
completa Transcript of Record of the procesdings had and
evidence introduced in the trial of the captioned cases
ralativa to appeal, in the Family Coort for Charlaston
County, Seuth Carclina, on the 29th day of September,
Z0L1.

I do further certify that I am neither of kin,

counsal mor interest to any party harato.

Septembar 29, 2011
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