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PEOCEEDINGS?S

SHPFTEMENER 13, 2011

[(Whezr=upon, Flaintiff"=s exibit= nuxber &, 7, B, and 9,
and Defendant'=s =xhibit=s number 1, 2, 3, and 4, were=
premacked for identification; after which, all parties were
pre=ent and the following matters wers= had:]

THE HOMNOBRABLE MALPHRUS: Thamk w*'all =so muach.

Tou can be =seated. Are y'all still marking exhibits or ———

ME. Z0DWIN: We're= a good break, Judge. We're
5%i1ill talking but we have a lot that we'we marked im today.

THE HOWNOBRABLE MALFPHRUS: Okay. So aces you
telling me that you're ready to procesd?

ME. E0DWIN: I —— I believe =o0. I believe Ms.
Jones=s is ready to move forward on her cross sxamination.

THE HOMORABLE MRLPHRU3: Okay.

ME. EZ0DWIN: 2And with your permission, I*11 ask
that the adoptive mom could procesd back to the witness
stand?

THE HOWOBRABLE MALPHEUS: Yes=, ma’am. Tes, ma’am.
And =mince we had a break, I'm going So place you under ocath
agaim.

ANDPTIVE HOTHHER.,
BEING FIRST DULY SWORM, TESTIFPIED AS POLLOWS:

CROSE EXEMIMATION BY M3. JONES:

[+ H=s -— it's Capobianco, correct?
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M3, JOHES: I'm sorry. &m I not supposed to use
names?

ME. Z0DWIN: Well, I was referrzing to them as
Adoptive Couple becauses of confidentiality.

M2, JOHES: I apologize. I wasn't =ure how to

addres=s her.

2. Food morming.
- Hi.
Q. Did you and your attornmey speak about your testimony

at all after we recessed our trial yesterday?

-1 Ho.

Q. Cam ypou te=ll me, do you hawve any criminal background?
A I, when I was younger, was caught under—age drinking.
And then I got arrested once for a DUI when I was in my
twenties al=o. But both of those weres sxpunged. One was

erxpunged and the other was reduoced.

Q. Okay. How did you come= in contact origimally with M.
Fodwin?

A Well, he was given to us a% an sxample of an attorney
that we might need for an adoption by June Bond. Actually,

she gave me 3 number of attorneys and we chose him.

Q. 30 wou wers in contact with Jun= Bond prior to
contacting Mr. Godwin?

A Ymah. She didn't remember thi= pesterday, bot we m=t

at an adoption fair that was held hers in Charlaston.
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Q. And do wyou recall about when you were introdoced to
Hr_  Godwin?

A Haybe April of 2009 or maybe =coner. It seems like we
had ocur home= =tudy around April or Hay =0 it would hawve
been right about that tim=.

[+ Were —— when weres you introduced So M=s. Frowell?

A I looked that up becaus=e I couldn’t remember and I
think that was April of 2010.

Q. Tou —— had you ever met Ms. Prowell or had any

interaction with her at all befors= thi=s case was initiated?

Q. In wour birth family background report, that was
performed by Hightlight Christian Adoptions; is that
correct?

A I =aw that paper that was given to Joune yesterday, and
I do hawve a copy of that, bus, you know, I havren’'t looked

at it in a really long time.

Q. It was provided to you? May I show you a copy of it?
A Jure.

[+ It"s already been marked.

A That would be good becauss I haven’'t =san it. I
remembear thi=, Shat'= 23ll I rememb=r. So — okay.

Q. ITl]l giwe wou an =xtra copy. L&t me give youa this

extra copy and ——-—

A Okawy.
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Q. ——— I"1l hand this up to the Court.

M3, JOHMES: BAnd, Your Homor, this has already
been marked as Defendant’'= exhibit 2. And it"s my
understanding without cbjection.

[(Whezr=upon, the bizth family background report was

marked and admitted into evidence as Defendant's exhibit

2. That was performed, that was based on an interview

with the birth mother. I= that cozrrect?

A That's what it =ay=s heres =0 I belisve it to b= the
case.

Q. And it was provided to you?

A It was given So me.

Q. And did you —— do you recall reviewing the contents?
- I do. Uh—huh.

Q. YTesterday you testified that you had origimally

thought that this child was not an Indian child?
B Ho. I don"t know if that'=s what I =aid, but what I

know to be true i= that we originally thought that she was=

partly CTherokse. That wa= told to us at the beginning.
BEnd then we wers told befors she was bornm that —— well, I

was told that the attorney in Oklahoma went and checksd
that out with the Cherokes MNation and he was not
registerad.

[+ Okay. BAmnd I shink...
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HME. JOHES: I nes=d to collect the =xhibit.
A Here's the one that's marked.
2. Were you provided a copy of —— there werze a number of

letters that went back and forth and originally ther= was
some word from —— I believe it was from the bizth mother ——
that this child wa= an Indian child, that her father wa=s a
member of the Cherokees Hation. Is tshat correct?

A That's what they told us at the beginning, ye=s.

Q. Okay. BAnd did they explain to you the risk, did they

ever sxplain to you the risk involved with adopting a child

ME. E0DWIN: I'm going to object. If I may
interrupt counsel, =0 I apologiz=. But when you =ay, they,
I have o be careful about atstSorney/client privilege. If
you're asking if they, me, then I have to object So
astorney/cliens privilege.

Humber two, I did stipulate to the letters, but I want
to make sure= that counse]l understands that I'm not implying
that my client had personal knowledge of the content= of
those letters, which, of course, you can ask her. But I
neesd to be careful about the they.

THE HOMOBRABLE MALPHREUDS: MHs. Jones, if gou would,
I would appreciate if you would clarify when you say they,
specifically refersnce who it i= youn are referring to

becaus= certainly I believe ther= is that astorney/cli=nt
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privilege that could be asserted if one was =o inclined %o

assert.

M3, JOHES: Abs=oclutely.
2. And I'"m mot asking you to tell me anything that you
have discu==sed with wyour attornsy. When I say they, I'm

referring to any of these agencies that have been involwed

becaus= you originally combacted, you =said June Bond. Is

that correct?

B, Uh—~huhk. Well, I contacte=d her.

2. YTou contacte=d her?

A Te=. About thi=s home =tudy.

Q. Did ypou contact —— just to be clear, did you consactk

her becauses you wers sseking to adopt a child?

-1 Tes.

Q. Okay. And =so did she assist in locating a child for
you ———

A Ho.

Q. ——— or did she refer you to a differemt agency?

A Jhe= —— we wanted to work with a private attorney and

she listed about =even or s=ight private attorneys in South

Caroclina, and we picked from that list.

Q. Amd that'=s when you got in touch with Mr . Godwin?
E. Th—huh _
[+ And then was thers an ag=ncy, =ither hers in Soush

Caroclina or in Oklahoma that assisted you in any way to
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connect you with the birth mothez?

A Te=. There was an agency that connected u= with
Chri=ty.

2. Which agency wa= that?

A I think their name is Adoption Advertising or
something like that. I did not know them wery, you know,
hawre a lots of comtact with them. I had more contact with
Christy.

Q. Did Mr. Godwin put you in contact with that agency?
-1 Tes.

Q. And did that agency or Ms. Bond or any of the other

agencies that facilitated this adoption, did anybody =wver
erplain to you the risk involved with adopting an Indian
child?

A Thers wa=s some discussion that it might be a
complication, but then when we found or wers told that she
was mot Cherokee, that he was not registered, then we
didn't talk about it anymore.

Q. Okay. I'm going to show you what's besn marked
Defendant’= 1 and ask you if you were swver, if you ever
recaived or if you were copied on any of thess
corr=spontdance batwsaen the birth mother’s astorney and the
Cherokse Hation with regards=s to the child's =tatus a= an
Indian child?

A Ifyre never ssen thess first pages.
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2. The first?
E. Two . I've never msapn —— I don't think I've =aan an

of these documents=s be=fore.
[+ Tou newver have =e=en any of them?
A The one letter that I got a copy of was The ons saying

that he wa= not registered.

2. And that would have been the one Rugust Z21l=t, Z0057
B, Tou can =s=how it —— I don’t have the date of it, but it

was done before she was born.

2. I= that th= one= that yoa ——
B, Ho, it wa=n"'t thi= one. It looksd lik= -— it look=d
== it wa= from the Cherokes Nation. It looked like this,

mimilar, but it =aid Du=tin Dale Brown, and hi= birth dat=,
is not registered.

2. I'm sorry, which one are you referring to?

B, It looked like this, but it said —— it didm"t say
anything about the differsnt dates, it said Dustin Dale
Brown was mot registersd Cherokes. That's the gist of the
letter that I got.

Q. YTou just pointed —— this=s is collectively marked as=
Defandant’= 1, but the lattar dated 937009 to ——--

A I'"yre never ss=en that letter before.

[+ === that =how=s that thi= child i= not -- that’'= not
the one you'rsa referring to?

E. Ho. That'= not the lettar I'm —— thi= one =aid he i=




=

10

11

12

13

14

15

14

LADOPTIVE COUPLE ) BARY GIRT 2008 DT 3803 173

SEPTENMRER I3, MIF ADOQPTIVE MOTHEE - CROES ENCAMTNATION BT ME JONEE
not a registered member of the Tribe. It didn’t say
anyvthing about the child. It just had that he wasn't a
registersed member of the Tribe. 2And it was =igned by, I
think, I reme=mber the name, Hyra Beed, I think.
2. And this one is =igned by Mryva Beed.
A, Bight.
2. YTou're thinking there’s=s another letter out there?
A Ther= might be.
2. Okay.
A I just remember =ssing on= that said he was nob
registered.

M3, JOHE3: I'm going to hand this up to the
Court.

(Hhereupon, & letter dated 8/21/0%, having been
previously marked, was admitted into evidence as
Defendant"=s exhibit number 1.]

Q. I just wanted to —— I want to get through thess_. The
first letter is dated Auvgust Zl=st and that is from a Myra
Femd —— mo, I'm =morzry. It's from a Phyllis Zimmerman. Who

is Phyllis Zimmerman?

A She's Christy’'s attornsy.

[+ 3he's the birth mother’'= attornsy?
E. Th—huh .

[+ And who paid for her ssrvices?

E. We did.
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Q. And wou paid for those =ervices for her to repzesent
the birth mother in this cas=?

A. Uh—huh.

[+ When was —— when did her representation of the bircth
mother begin in this case?

A. I have no id=a. I mean, Ray took care= of that.

2. Okay. This letter was written on August 21s=t, 200%,

to the Indian Nation with certain information that was

provided to them to sees if this child was —— if it would
trigger ICTHA essentially. Is that your understanding?
A I — I dont ase the letter you're talking about, but

I am assuming that'= what it wa=, the purpose= of it.
Q. I'm referring to the Auvgust 2008 letter. BAnd this

would havwe be=en before= the child wa=s born, corr=ct?

A Bight. If it's RBugust 2lst, it was before =he was
borm.
Q. And on that notification it says that the biclogical

father's date of birth i= what?
B Octobexr 8§, 1983.
[+ And hawve you since learnesd that that wa=s an incorrect

dace of Birth?

B I have since lesarned that, yes.
Q. Okaxy.
A I think =— I know —— I think the year was differsant.

[+ End on thi= letter alsoc, this wa=s a leatter from the

LADOPTIVE COUPLE ) BARY GIRT 2008 DT 3803 174
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birth mother's attorney to the Indian Hation.

-1 Th—huh .

[+ And then following along in this same exhibit, the
next letter is a written respons=e to this letter on
Jeptember 3rd, 2005. Did that advis=se M=, Zimm=rman that

thi= child was not an Indian child accozrding to the Indian

Hation?
A It do==s =esem o do that.
2. And it made —— it made that determination base=d upom

the information that wa= given to them ———

A Jure.

Q. ——— by H=s_ Zimmerman? &And it also says that this
determination is based on the above listed information
exactly as prowvided by youw. Any incorrect or omitted
family documentation could invalidate this determination.
A Okay.

[+ And then the next letter would have been Januoary 12th.
Do you recall when this action was filed im South Carolina.,

when my clisnt was served?

A Around that time.
[+ And shortly after he wa= notifiesd of the action, it
look= like the Cherckes HNation —— and this is=s January l:m,

2010, the Chergkes MNation wrote back and =aid this i= an

Indian child.

A Okawy.
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2. How that we have the corr=ct date of birth and correct

information.

A I did not get that letter then at that time.

[+ Okay.

A I mever got that letter actually.

2. Were you —— did you becoms aware that my client was

contesting this adoption at about thi=s time in January of

2010 or prior o that?

A Ho. It was probably later in January I found ous.
2. Later in January of?

- 2010.

[+ 3o shortly after this?

A I gusss =o.

2. This is January 1Zth, 20107

A Frobably a week or two after that time.

Q. Ho Eknowledge that he might object to this adoption

befor= then?

Q. In fact, the birth mother gave you every reason So
belimye that he woold not object to this adoption at all,
didn't she?

B Tam, =he did.

Q. 3h= told you that she =xpsacted that he would t=rminats
his rights?

A That'=s what she thought.
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Q. And that ke had —— that he had not supported this

child at all during the pregnancy?
A That'=s what =he told us=.

[+ 3he told you that he had two children. I=s that

A Jhe did =ay —— =he =aid he= had one child and she
thought he had another child.

Q. And did she tell wou that he didn't =upport that
second child?

A Jhe did =ay that.

2. And hawve you since learnesd that he dossn't hawve a

second child that he dossn't support?

A I have not learmned that to be the case.

2. YTou hatve not learns=d that So b= the ca=s=7

A I know that he's denyimg that that's his child.
Q. Denying that who's his child?

A The sscond child you'r= speaking of, that Christy

belimyed he didn't support.
Q. Okay. And wers you awar= that the birth mothesr and

client wers sngaged befors they became pregnant?

A Yom

[+ Wers ywou aware of that at the time?

A Yom

Q. You wers awars £from the very beginning?

A Tam . We wers told that they wers sngaged and then

Iy

m
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when she got pregnant that that was cut off. She said that
he cut it off.
2. In the Hightlight Christian Adoption, which let's look

at that. It'= already been handed up to the Court a=

Defendant’= 4. This is the family backgzound zeport.
A I= this the same on= that you have?
2. Teah. And this =ays, that's the kind of report shat

would hawve been =upplied t0 you to give you backgroumnd

information on this child ———

- Th—huh .

2. ——— family history, medical is=sus=s, that kind of
thing. Is that corzect?

A Th—huh .

2. Amnd it says that ———

A What page are= you on?

Q. At the bottom —— on the page, the first page at the

bottom of the third paragraph, it say= initially the birth
mother did mot wish to identify the father, =aid she wanted
to kesp things as low—key as possible for the Adoptire
Couple, becauses he's registersd in the Cherokes tribe. It
was determinsd that naming him would be detrims=ntal to the
adoption.

Wers wou aware that she wanted to kesp thi= as low—key
as possikle in ordar to make the adoption go =moother?

A I'm not =sure what she meant by that. I donm't think
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she meant that —— I mean, are you insinuating that I should

hare Enown that =zhe was =aying he might make a fuss abouts

2. Ho, mnot at all. 3&nd I'm not trying to =ay that you

A Okay. PBecause I didn"t —— honestly, that probably

would be something that I read and didn't think twice

about .

Q. Okay. And then it say= that the baby is due= on
Jeptember 22nd. Eut, of cour=se, =she was=s not —— =he was=
actually born on September 15th. Is that right?

E. Th—huh .

[+ How, all the information containsd in this would hawvs

been, as it says, this would have been reported wverbally
from the birth mother without wverification.
A It seemed to me like it was a report straight from

Christy's mouth.

[+ She stated that =he belisves that she z3lsc ha= some=
Hative American heritage. Wers you awar= of that?

A Tes.

Q. And can you tell me did anybody sver guesstion why —— I

notice that they have a2 mate=rnal great grandfather, who I
belimiye is the Chercokes haritage line, but thers='s no date
of birth that wa= =ver given in this report or any other.

A Christy always told me= =he wasn't registersd, that shs=
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had Cherckee in her background, but that she'= not
regiztered.
2. Foing on to page © of thisz repozt, yvou were alsoc awazs

that the birth mother and my client had known =ach other

since they werze in high =chool. Is that correct?
A Tes.
2. And that they'd dated on and off —— on and off since

that time until thers weres s=ngaged?

B, Tems, Well, I shink she wa=s with —— I m=an, =h= had
two other children within that time= 30 I'm not =xactly
sure, but I know they knew =ach other in high school and

dated off and on.

with my client?

A I found that out later.

2. When?

A I think it wa= a month ago or something like that.

[+ And according to the birth mother, my client was awars

of the pregnancy but had mo knowledge of her adoption

plans?
A Whers do you read thia?
Q. Looking on page 5. Circumstances surrounding

adoption, the third sentence.
E. Tam

[+ Are wou awar= that the birth mother, under ths Indian
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Thild Welfare Act can revoke her consent to this adeoption
at any Time prior to her right=s finally being terminated
and the adoption decree being i=zsusd?

A I don't think I unde=rstand what —— what you're saying.
[+ Are wou awares that if the birth mother wanted to taks
her child back that she would hawve that right to do =o,
since she voluntarily placed the child with you, swven as we
stand here today, that right exists for her?

-1 I was not aware of that.

2. Amnd, obviously, wyou know, that creates a situation
where ther="=s a lot of things that aren’t finalisged until

the very final order is issued in the case.

A It would =eem =o.

Q. Add=s a lot of ri=k to an adoption that you nesded to
understand.

A I think esvery adoption has a risk. I mean, that, you

know, from the beginning before the whole Cherokes thing
eTer Cames up, befors we syer met Christy.

Q. Wers you aware that the delay in providing the Hation
with my client’s correct date of birth caused delay in his
notification of this adoption?

B Ho, I wa=n"t aware= of that.

Q. Did the birth mother te=ll you that she had ke=pt hear
plan= to adopt thi= child a secre=t from my cli=nt?

B Ho, =he never said that.
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Q. When —— you kept some motes, Mr. Codwin ha= =tipulated

to, that ———

ME. Z0IWIN: I —— I'm not agreeing to that.
2. And I'"m just going to =zhow you. Thi= was provided to
me in discovery. Thess are your notes with regarzd to your

contact o the birth mother.

-1 When did I send these or do tShese?

Q. Well, I'm asking wou if ypou recognise thoses as your
note=? If you don't recognise them a=s your notes then ———
A I think I might hawve written this down but it's beemn
long time =ince I'we looked at it. I don't know why I
wrote it down, but maybe probably just trying to remsmber
all —— emwverything.

2. Okay.

-1 But I'd hawe to look at it So =ee what I =aid. I
couldn't tell you what's=s written there.

[+ When thi= child was bormn, you were thers= in the
hospital, wyou and your husband both?

A Th—huh .

Q. And you were able to take the child from the hospital
and you went and =tayed inm a hot=l room. Is that what you
did?

A We stayed in a hot=l.

Q. You =tayed in Oklahoma awaiting interstate compact

approval to le=awve with the child?
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A, Right.
Q. And were you aware that if the Indian Hation had been

notified that this was an Indian child that was being
adopted and regues=t to be moved, that approval would=n't
havwe be=en given to you for some time, if as all?

A. Ho, I wa=n't awar= of that. I was, at one point if we
thought it was a Cherokee child, which at that point we
were told it wasnm't, that there would be a l0-day waiting
period, where the birth father would hawve So =ign some

papers saying he agreed to the adoption.

2. Okay.

B I don't know 21f that'=s correct, but that's what I
remember

2. And if he had comsented after 10 day=s I beliewve that
would have been corz=cs. But, you left after abouts sewven

day=; is that correct? ©Or do you recall how long you were
in Oklahoma befores you weres given interstate compact
approval?

A I think it was about seven day=s. We wers sxpscting Lo
stay theres up to 10. It may havre been =ights.

Q. Did you —— wers you awar= that if the child'=s Indiam
heritage amd the fact that she —— her father was a member
of the Theroks=es Hation, if that had been slerted so the
Hation that thers= would hawve baen a prefarsnce placament

reguirsment, that you would have to go through to ses whers
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the child =hould be placed, whether it should be placed
with my client or with hi=s parents and there is certain
prefersnce placement reguirements under ICWHA?

A I"wve read those laws. I didn"t know that at the time.
2. Hobody ever explained that o you as a possibilisy
that might interfer= with your plans to le=ave?

B, I mean, we didn"t think =she wa= Chercokes= =o the=re wa=

no point inm talking about any of thats.

Q. Okay. I'm going to show you what's already been
marked and we'we agreed om a9 Defendant’s 2. This is the
interstate compact placement reguest. YTou didan't £ill that
out. Have you ever seen it before?

A I don"t know if I hawve or mot. It's possible. I
definitely didn*t £ill it ous, but I may have seen it. I

may mot hawre.
2. This was the document that would have allowed you to

the l=gve the 3tate of Oklahoma and coms= back to Jouth

Caroclina.
A Okay. But I didm't —— thers was a lot of papsrwork
shown to me =o. I knew that I nesded the Interstate

compact to leawre.

Q. Om this document, I'm just going o =how it to you for
a minute, it says=, that this child —— it has =thnic group.
Tou can choo=ms Cavcasian, MNative Zmerican, Indian, or

Hispanic.
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E. Th—hukh .

Q. It's marked Hispanic.

A. Uh—huh.

[+ This was completed, i1t looks like, by the birth mother

on 516709, the day after the child wa= bozrn.

A I === Christy's =ignature on it. I don't know if =he

completed it or mot.

Q. Jignature of sending state. Okay.

-1 Ho.

Q. I'm sorry. Signature of the person. 3&nd it's an
adoption to be fimaliged in Jouth Carclina. And in le=gal

status, par=ntal rights terminated, right to place for

adoption.

- Th—huh .

Q. Had any —— nobody's paresntal rights had been
terminated at that point in Sime. Ism't that true=?

A I thought Christy’'s had.

Q. Okay. Well, she had signed a relinguishment of rights
under South Caroclina law at that time. Is that your
understanding?

B I think =0, yeah.

Q. Okay. But the ten day= —— obviously ten day= hadn't

pas==d the day after the child was born.
A Ten days for what?

[+ The ten days for her to do it under Oklahoma law and
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the ICHA Federal Law, which you said that they explained to

vou that you'd hawve to wait for it if the father was

identified.

A. If he wa= id=nsifi=d a= a Therok=es, he=e wa=s nobt
identified as a Chezokee as far as I know.
2. Okay. ©QOkay. &And I know —— I don't mean to tzy So ———
A Ho

M3 . JOHEZ: Your Honor, thi= is -— I mowve to

admit this as Defendant'=s 2.

THE HOWOBABLE MALPHEUS: A= I under=tand it, thi=
has already been stipulated to and entersd into svidence
without objection?

ME . EODWIN: Te=, ma'am.

THE HOMORABLE MRLPHRU3: Correct?

ME . Z0DWIN: @ Yes.

[(Wher=upon, the ICPFC regusst, having been previously
marked, wa= admitted into s=vidence am Defendant's exhibit
number Z_]

[+ I know you btestified about this a little bit
vesterday. You =aid you had considered what impact this
situation might have on this child in thes futur= if you ars
awarded custody.

A 0f courss.

Q. And te=ll me= what your fasling= are with regard to what

her reaction will be when and if she discovers that my




=

10

11

12

13

14

15

14

LADOPTIVE COUPLE ) BARY GIRT 2008 DT 3803 187
SEPTEMEER I3, 211 ADGFTIVE MOTHER - (ROSS ECAMINATION BFME FONES

client fought for his child and he was ultimately defeated
by you and your husband, the wery parents that will have
been raising her?

A. Well, I have no ide=a how she'll react, but we'll try
to prepare her a=s well as=s we can for that. Like I =aid,
telling her the truth gradually. I think, you know, we're
going to —— we'we read a lot of books about adoption before
and after =she was=s placed with u=. #&And most of them, from
what I understand, =ay that as long a= you're honest and
provide a lowving home and she fesls secures in the love that
we have for her and her family, that =he'll grow o, you
know, that differsnt kids can react differently, but most
take it within stride.

Q. Havre you e=ver read any books that dealt with the

ituation where the parents fought for the child in a

ituation like thi=? I'm sure, it"'s probably not as=
COMINOTN -
A They talk about —— I remember reading something

specifically abkout when the worst thing possible happens.
ABnd I think for me= that —— that this i= an sxample of that
and, wyou know, how that the adoptive pars=nt can deal with
that. But I don't think it ha= happensd =o ocften that
therae’s spnough ressarch about what, you know, how that
would be explainad to —— to children. Thers’'=s guidslines,

I'm =mure, but —-— I hawven't read anything about how to
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explain about a contested adoption.

Q. 3o are you concernsd about thi= child's reaction?

A. Teah. I m=an, you know, I'm concermed about a lot of
things in term=s of this whole =ituation.

2. How much do wyou know about my client and hi= family?
A. Tou'wve got a lot, a little, scme=what. I"wre legrzned
some= thing=, you know, that I"ve been told.

Q. Would you admit that he and hi= parents are= good,
decent people?

-1 I haven't met Sthem. I have no reason to beliewve that
they' = not.

Q. You don*'t hawve any reason to belieswve that they love
thi= child and lomg to have her in their care and to raise

her as much as yoa do?

A Well, they obviously want to raise her. I couldn't
qualify that compared to the way I feel. I know how I
ferl. 3o —— and it feels to me like we reglly want her

more= than anybody.
Q. Cam you go over with me the fess that you have

eppended a= a part of this action?

A Well, I nes=sd a copy-

Q. I'm going to show you what's already besn marksd and
agra=d on, as Defandant'= 2. BAmd I don't know if this is
inclusitve, but if it will help you. It look= like 53500 imn

fem= to Hr. Godwin, but this wa= back on Septemb=r 15th of
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200%. I suppose that's when you were under the impression
thi= was going to be an uncontested adoption.

A. Uh—huh.

2. And your fees would probably be higher tha=n that with

Hr. Godwin?

A, Th—huh .

Q. Do wou have any idea how much his sSotal ——-—

-1 I hawve no idea.

Q. Cam you give me ———

A I mean I'm guessing —— you mean from beginning to e=nd

how much this ha=s cost ua=s?

[+ YTem, ma”am.

B I would =ay we'rs= at about 30 or <0,000 now.

2. Tou paid the birth mother's attorney feess, that was
Fhyllis Zimmerman. It looks like it =ays 2500. Did you

ever hawe to pay her any more than that?

A I don"t know. I don't sven know if she's =still
involved. I mean I know that Christy's had to hawve contact
with her since then, and this was don= back, you know, when
she was bormn. 3o, you know, I'm sure there ar= probably
more fams_ T wouldn't s=xpect that they'r= a lot. That

would be the smallest amount probably.
Q. Did you ge=t a kill for thas?
A We have had an gpdated bill, but not recently.

Q. 30 to the best of you recollection you'we paid as
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lea=t Z500 and then =oms moze.

-1 Th—huh .
2. But you don't know emactly how much the total was?
A I'm guessing. Like I =aid, I me=an, we"wve had to pay

Fay =ince then, kind of a down payment, not down payment
but like just bits and pie=ces here, but I think the whole
shebang is coming later.

Q. Okay. And the birth family backgroumd report,

ohriously that wa= 275. Is that rzight?

A That's what it =ays.
2. I= that what youa recall?
A I actually don't remember seeing that befor=, but

they, wyou know, they'd hand me the bill and we'd pay.

Q. And did you —— did you pay for the home= study?

A That, that was the —— yes, we did pay for that.

2. Bnd that'= £1,075. You heard Ms. Bond's testimony
vesterday. Did she testify accurately to what you paid her

for her services in thi= case?

A Tas . We paid her 1500 for the home study and then
another, I think, 500 for the post—study and then another
hundred for the post post—study.

Q. Bight. That pos=st post—=tudy., that wa= performs=d after
we —— the cass wa= called for trial befors Judge Garfinkel
in July. I= that correct?

A Uh—huh, uh-huh.
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Q. Who asked for that study to be performed?
A I don'"t know. June just contacted me and =aid shat,

you know, =he knew that we had moved and that there weze
=mgme= other transition=s in the homs=, and that =h= wanted to
do ar wyou know, an updated study.

2. And as a part of that post post-placems=nt =zhe included
a lot of things about the Cherokees culture, which wa=n't
included in any of her previous reports?

B, Again, at that time, we didn't know that Veronica was
Cherokee, although, I mean you haven't asked me this, but

we wers planning on incorporating that anyway.

[+ YTou didan"t know =hes wa= Cherokes at thes tim= of --——
A In the first post-placeme=nt study, which took place in
Howvember 200%. I think the baby was only a couple of

months old then.
Q. Adoption Rdvertising fee, it =ays 58,700. Can you

t2l]l m= what that wa=s for?

A That wa=s the agency fee that contacted Christy or that
Christy contacted. They wers a go—betwesn for us, doing
some= background information and kind of connecting us=s to

sach other.

Q. Would that have included that Hightlight?

A I don"t think soc. I don‘t know. It may hawve. I
don't know becauns=s that was after Christy was identifisd.

Q. And of courss Hightlight, that's a Gresnville agency;
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is that right?

A YTom

[+ BAnd =o that 58,700 would have be=en what you paid to
get coordinated with the advertisement that the birth
mother answered locking for an adoptive couple?

A It would —— they al=c contacted —— they connected us=
and were facilitating our correspondence throuwghout.

Q. And they connected you with Mr. Godwin?

A Ho, nmo. They connected Christy and I to each other.
I wa=s already working with Ray at that poins.

Q. Oh. Okay. Who paid for the attorney who repressnted
the birth mother during her depositiom, a Hs. Carol
Hichols.

A I have not received that bill yet. I =xpect we're
going to get it.

M3 . JOHES: Your Homor, I'm looking for —-— it's
got a letter from Ray Godwin on the front of it. I thought
that it had already been pre-—marked.

Didn't we agres= to it?

THE WITHES3: There's something with a mark omn
it. Is that what you're looking for?

M2 JOHEZ: Oh, it'"s right in fromt of you. Yes.
Thank you. I'm s=sorzy.

ME. ZODWIM: T didea't g=t a copy of it. Do you

hawe azn sxtra copy?
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M3, JOHES: I domn's. It'ms —— I think you hawve

T
3]
=
1]
1]
|
|
I

ME . ZODWHIN: Bight, but it'= buried in two bomes.

M2, JOHES: ©QOkay. OQOkay.

ME. LOWHDES: I'we got one.

ME. Z0DWIN: Thank you.

Q. I'm referring to Defendant’s 3. And we were looking
at that because it included the costs that you'd incurced
as of that time. &And that was what you'd submitted with
the package from your attorney to the interstate compact
commission in Jouth Caroclina. Is that correct? Is that
your understanding?

A I didn"t submit it. I'm sure Ray did that for us.
2. Okay.

M3 . JOHES: I want to hand this up to the Cours,
if I haven't already, a=s Defendant®s 3. End —-—-

THE HOHOBRABLE MALPHREDIS - o0 that I'm clear,
Defendant’= number 2 ha=s besn admitted without objection.
Is that correct?

ME. Z0DWIN: Corcect.

THE HOMOBRABLE MALPHRUS: Thamk you.

[Wher=upon, the packet of information submitted to
ICEC, hawing been previously marked, was admitted into
pridence a= Defendant's =xhikbit numbe=r 2] .

Q. And do wyou know whether or not this package, becauss




=

10

11

12

13

14

15

14

LADOPTIVE COUPLE ) BARY GIRT 2008 DT 3803 I8d
SEPTEMEER I3, 211 ADGFTIVE MOTHER - (ROSS ECAMINATION BFME FONES

thi= i=z a lot of information, would that —— do you hawe any

knowledge whether that would have been submitted to the

Oklahoma Interstate Compact Commission?

A. I mean, I hate to tell you but I don"t know the rules
that well.
[+ Sure.
A I mean, I =xpected Ray to do esverything that was legal

and right.

2. Sure .

- Jo I...

Q. Tou heard Dr. 3aylor testify yesterday and you did
some= —— that he —— he performed some testing on at le=ast
you during your bonding asssssment. Do you recall which

test that you underwsns?

A I recall what he said and I recall som= of the
que=tions. Ome wa= the Par=ntal Stre== Inventory, another
on= wa= a child —— the Minnssota, I think, Thild
Development Inventory. I don't know if those are the sxact
TErme .

[+ That wa=s only on the child.

B One wa=s on ms=, ons was on her.

Q. Bight .
B But I an=wersd both of them. I mean, ocbviou=ly, =hes
couldn’ts £ill out a gquestionnairs=. You know, it wa= abous

her developms=ntal milestonss._
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Q. Okay. BAnd any other tests performed?

A Ho.

2. Tou hawe a PhD in psychology?

A, Th—huh .

2. Do wou know Dr. Saylor professionally at all?

A Hever met him until this=s happened -— until we had ourx

Asse=ssmens.
M3 . JOHES: I think that' = all I hawve, Your
Honor .
THE HOWNOBRABLE MALFHRUS: Do you hawve any

questions, Ms. Himmo?

M3 . HIMMO: I do have a few.
(CROSS EXBMIWNATION BY M3, MNIMMO:
2. I wanted, with the same caution that was given while
ago, if I a=k you abouts things about you were told or

heard, I'm mot asking about anything that wyour attorney
told you. BAnd I'1l try to be specific as to who we'r=
talking about, but I want to let you know that I'm not

trying o get any privileged information out of you.

A Okay.
Q. What is your understanding, and againm I'm mot asking
what —— what Mr. Godwin told you, but what is pour

understanding of your leagal status in relation the child at
thi= time?

A That I hawve temporary custody of her.
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Q. That's your understanding, that you have tempozary
custody. You would admit that you’re not the legal parent
at this point.

A Ho, I gue=ss I'm =mot the legal pazent.

2. And you =tated that when you had learned befoze the
child was born that she may be Indian, that you were you
told thers might be some complication. If any of that
information came from someone other than your attorney,
could wou te=ll me what your understanding of the possible
complications may be?

A Well, honestly I can’t tell you where that information
came= from. I would sxpect it probably would have besn from
my attoroney.

Q. Do wou know if either of the placing agency or M=,

Bond or the pre—adoptbive ———

ME. E0ODWIN: I just want to be careful —— I'm not
s mach obj=cting. I'm just saying that I havre an on—going
obhjection to anything that may =lip out from my cliemt ———

M3, HIMMO: BAnd I"1l =trike that.

ME . EODWIN: Ho, no, mo. I'm not asking you to.
——= that it could bs construed to open the door. That's
all. T don"t want to miss spmething that could be
con=trued that way. I'm just trying to be carsful.

M2, HIMMO: And I'm going to be wery carseful, and

I*1]1 rephra== that.
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THE HOHORABLE MALPHEUZ: Mr. Godwin, I have a
little bit of a problem with an on—going ockjection. I
mean, I need to know if you have an cbjection to the
guestion that she'= asking =o that I can rule on that
gbjection. I think that from my perspective, I'm going to
hawe a hard time dealing with that on—going cbjectiom.

ME. EZ0DWIN: That's fine, Judge. &nd I'1]1 hop up
and down. I'll withdraw my obj=ction at this=s point.

THE HOMNORABLE MALPHRUS: Thamk you.
Q. Do wou know if any of the agencies that you eswver
worked with talked to you about possible complications with

an Indian child?

A They didn't.
2. Okay.
B, If matter=, I think that the information cam= from

Fhyllis Zimmerman to Ray to me.

Q. Okay. And can you tell me the first time that you
heard the term Indian CThild Welfare Act? BAnd I'm not
asking who told you or —— if you remember at all the firss

time wou heard that term or phras=?

B I zouldn'"t t=1ll wyou. I me=an, it would hawve bean after
we found out that =zhe i=s —-— was == im 3 Cherockss child.
Q. 30 in the beginning when thers was a possibility,

before the child was born and thers was=s a2 possibility ——-

A They didn't say Indian Child Welfare Rct than. I had
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no knowledge of the Indian Child Welfare Act. It wa= juss

that the birth father would hawve to surrender his rights.

That was the only thing I zememberz.

2. Okay. You've seen thi= baby'= birth ceztificate?
A. Ho, I have nos.
[+ 3o wou wouldn't know whether or not the father was

listed om it?

A I wouldn"t Ekrnow. I don'"t know.

2. Tou stated in your previous testimony, I beli=ve, that
you thought the day of the father’s date of birth was=

wrong. 1= that what you ——-—

B Ho, the year, I think i= what was wrong.

Q. The p=ar?

A If I said day, I m=ant y=ar.

Q. Would you be surprised to learn that the year, day,
and the spelling of his name= weres all incorrect?

A I think I remember hearing aboot the spalling of his
Tame .

Q. To wour knowledge, has anyones tried to =nroll this

child as a member of Cherokes Hation?

B Ho, I don't know that they hawve .

[+ You =tated an approximates figures of 30 to 40,000
dollars. Would that be a total of all the feas that Ms=.
Jona=s asked wpou about or were you specifically speaking

atstorney fess thars?
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I mean, I —— I don't even want to speculate. It's=

going to be more than that, and I'm thinking ewverything.

wasn't thinking just attorney fee= ozr all fees, it's
—— I know, you know, I know that'= a low figure.

When was your first contact with the —— or if there's
any contact with the bicleogical father in this case?
I haven't had any comntact with him.

I= this proceeding the first time you’wve ———

Well, we met I guess actually in July at the —— the

deposition.

Hawre you e=ver attempted any contact in any way with

the biological fathex?

A Ho.

2. Ho =—mail=s, phone= calls?

-1 Ho.

Q. Hawre you e=ver, through any party, Sried So hawve
information related to the bioclogical father in any way?
A Ho. I thought about it.

Q. Hawve —— hawve gou, or to your knowledge, any other

per=on orf =ntity made any attempt to collect any type of

monetary support from the bioclogical father?

Well, would Christy count?
Sure.
I think that she tried to get =ome support from him.

And what was your —— what is your uvnderstanding of the
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support that she attempted to cbtain from the bioclogical
father?

A. From what I understand, she aszked him to help with herx
bill= and her medical expenses.

2. Did you provide, wou and your husband provide funds
for the birth mothez's medical expsnses?

A I'm not sxactly =ure=. I know —— probably, ye=ah. We
probably did.

Q. Do wou have any knowledge of Indian Health Services in
the =tate of Oklahoma?

A I know that they sxist. I know that they're available
to Indian pemople or Cherokes. Well, I think both.

Q. Would —— would you be surprised to learn that had the
bioplogical father been acknowledged im this case= that the
birth mother could hawe received completely free, both pre-—
natal and delivery health care through Indian Health Care?
A What do you mean acknowledged?

Q. If at the time she was pregnant and he was recognized
as the father by admissiom ——-

A Th—huh .

[+ ——— and they knew that he was Cherokess=, swven though
she wa=n'%, that =he could have recesived health ssrvices
becaus= she was having a Cherokes child?

A I wouldn'"t be surprised by that., no.

Q. Ju=t a few gquestion=s. You talked yesterday abous
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taking the child to Cherckees, Horth Carolina.

-1 Th—huh .
2. And the wvarious things that you'wve done to sducatse
vourself and your husband as to her culture a=s well as her

—— do wou und=rstand that Cherckees in this area and

Cherckees in COklahoma are different trib=s?

A I know that thers's three Cherokee tribes.
2. Okay.
A And I know two of them are in Oklahoma .
2. Okay.
M3, HIMMO: I don't hawve any further guestions

for this witness.
Thank yowu.

THE WITHES3: You're welcome.
THE HOWNOBABLE MALFHRUS: Thamnk you. Mr. Lowndes.
ME . LOWHDES: I hawve no gquestions, Your Homor.
THE HOMORABLE MALPHRUS: Anything on redirect,

Mr_. Godwin?
ME. E0DWIN: Thank you, Judge.

BEDIRECT EXAMTHATION BY ME. EDDWHIN:

Q. Counsel just asked you whathear you wers awar= that if
the birth father wa= acknowledged, Ha. Maldonado couwld haws
had free medical car=. Do you re=msmbar that gu=stion
momeants ago?

E. Tam
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Q. Were you made aware of any atstempt by the birth father
to communicate that to M=. Maldonado?

A. Ho, I wa= not awaz= of thas.

2. And is it your impzression that she did ask foxzr supporct
and he refused?

A Te=, that'=s my impzression of it.

Q. And is it your further understanding that he indicated
to her werbally and in writing that he would =ign his
rights away?

B, Ive seen thoses texts, yes.

2. EAnd thers wa= di=cu=s=ion, I beli=w=, that —— about
when wou learned about the Indian tribe issue, whether
we'"re going to refer that as ICHA, or the fact that this
child is —— is defined a=s an Indian child. There was
warious guestion= about that. Is it accurate to say that
at =ome= point prior to birth, and again don*'t le=t slip ous
anything I told you, but prior to birth you and your

husband wers concerns=d about the Indian child issus=?

A Tes.

Q. QOkay. BAnd is it also accurate= to say that a= the ——
strike that. You bagan working with Christy —— Christy —
Christy —— Ms. MHaldonado at what point in her pregnancy?

Do you remembsr what month? The babky was=s born Ssaptembsr
15ch.

E. It wa=s lat= Jun=.
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Q. Okay.

A And I gue==s that's near the beginning of her third
trimester.

2. Ckay. 8o in June/July or July,/August during the
pregnancy, 2009, would you hawve expected the bizth father
or the Indian tribe to £file any claim or make known their

intersst in this Indian child?

B, If she wers an Indian child, I would have esxpected
that.
Q. Okay. But you weren't contacted by me telling you

that the birth father came forward with that information?

A Ho

[+ And in Jeptember, at the time of birth ——

A Ho

2. Did I te=ll wyou that the birth father came forward,

knocking my door down, writing, callimg, texting, faxing,
e—mailing, this i= my Indian child, l=t m= hawve her. Did I

tell wyou that?

A Ho
[+ Okay. And so we got Jeptember, October, NHovember,
December, thre=e months after birth. Did the grandpars=nts,

bBirth father, or Cherokes Indian MNation make known to me
that this was an Indian Child?
M2 . JOHEZ: Your Homor, I'm going to hawe to

object. I don't think it's a propsr gusstion. It =ounds
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like wou're opening the door to waiwe the attorney/clians
privilege and al=oc, how does your client know what was in
vour mind? I obj=ct to this guestion.

ME. Z0DWIN: Well, I"1l zephrases it.
2. Were you made awares of any attempt by the birth fatherx

%o maks any claim to thi=s child at the time of birth?

Q. Wers you made awar= of any claim by the birth fatsher
in terms of his making claim that thi=s child was an Indian

child at the tim= of birth?

Q. QOkay. And your first knowledge, as you answersd the
ques=stion of other counsel, the first time you heard about
the birth father making any claim was in Januwary 20107

A Enactly.

2. And the first time you heard of the Indian tribe was=
in April of Z0107

A The first time that I heard she was actually a
Cherokee child, right, was= April Z010.

[+ Thers wa=s refsrence to Defendant’=s sxhibits 4, which
vou hawve. In the first ssantence or Stwo, what is your
understanding about thi= information being werified?

A What do you mean?

[+ In the first ssntence of the repors?

A Ok, it mays it was taken in an intervisw with Christy
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on two different days.

2. End then the next santence 1s7
A Ba==d on her word and cannot be verified.
2. Okay. Let's go to the =econd page. There i= a

paragraph right hers.

A Okay.
Q. If you'd read the ss=ntence that I wa= pointing to.
A Cherokee tribes will be contacted o confirm

eligibility of the child for adoption and Tribal

enrcllments.

Q. 3o wou're intention wa= not So skirt around any Indian
tribe. Is that corzect?

B Ho. I m=an, Tthat wa= mnot our intention.

Q. M= Himmo asked you about, you understand you're not
the legal father —-— legal parent, legal mother. I=s that

correct?

B I don't know 2f that'=s the word =he =aid, but —--—

Q. Jhe asked about your rights in terms of this=s child.

A I think we‘re the legal guardian.

Q. Okay. Do you belisye —— what is your understanding as

to whether you and your husband ar= the psychological
par=nts of this child?

A We fasl that we'rs complately her parants,
paychologically, in heart and soul, sverything.

[+ Well, what i=s your background in term= of attachment
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imsu=s?
A I wrote my dissertation on adeolescent attachment cverx

10 years ago, and I dom't think the research has changed

much.

2. And then M=. Jones asked you the guestion about what's
going to happen in lE years when Baky Gizrl finds out. Do
you beliswve that —— what do you fesl a= to your

professional training and how that may help you with that

immue?

A I think it“1ll be very helpful. I know where= to get
that kind of information. I know, you know, I can — I
know whers to find =tudie= gnd -— I mean, I'm not a

background spscialist on adoption or I don't hawve the
specialty om that, but I know whers to get —— I'm a
ressarch psychologist, =o I know how to find studies=s and
information like that.

ME. E0DWIN: The Court's induolgence.
Q. Are you willing to =nroll this child in term= of the
Cherokee Indian tribe?
B If I'm allowsd, I think that would be awesome=,
actually.

M2, JOHEZ: I'm sorry. What was the gquesstion?

ME. Z0DWIN: Would the Adoptive Coupls be willing
to enroll this child imn the Cherokee Indian Hation.

Thank you. Those are the only gquestions I hawve.
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THE HOMOPAELE MALPHRO3: Angthing further, Hs.
Jon==a?
M3. JOMNES: Jusat briefly, Your Honor.

EECRO3S EXAMIMATION BY M3. JOMES:

Q. You te=stified what your impressions of my client was
and hi= intentions with regard to the child. Hawve you ever

=poken to my client?

. Mo. Well, I m=an, we= introduced curselire=s to =ach
other in July. That'= the extent of it.

Q. Here in the courtroom, iIn the hallway?

. Mo, when we wers= at Tom Lownd=s'" ocffice for the

deposition.

Q. Cther than that, have you =poken to my cliens?
A, Ho.
Q. And everything you'vwe learned about my cliens, and his=

intentions you'wve gained completely from the bircrth mothez’s
=elf-repoct to you?

A, Pretty much, y=ah.

Q. Tou testified that my client and his family didn't do
anything as far as Scying %o contact you. Did they know

how to conbact ypou?

A They know how to contact my attorney.
a. They know how to contact your attornesy —— but they
don'"t know wheres you live, obwious=sly. They haven't been

privy to that information?
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B I don't know if they know how to contact m= or nokt,
but I krnow they Eknow how to reach my attorney.
Q. They had —— and speaking of that deposition, they had

brought =some present= to that depo=ition and ocffered to the

child. You declined those presents, didn"t pou?
A I think Ray declined them on our behalf.
Q. Znd he'd al=oc requested —-— the parents regquested that

while they were here, they'd made that journey from

Oklahoma, that they could see the child and that was

declined?
A That was declined. We actuoally didn't know that
request was going o be made of u=. I wa=s kind of taken by

Surprise.

Q. And a= you'we said that everything that you'we learned
about my client, you'wve learned from the birth mother, and
=he told you that my client didn't know about this
adoption. Jhe told that to Hightlight when they did theiz

criginal ceport?

A, She did not specifically te=ll him she wa=s going to
adopt the child. I think she told him she didn't kEnow what
=he wa= going to do. That'=s what =she told m=.

a. Tou =aid that my clients could have contacted you

through your attorney, Mr. Godwin. But my clisnt wouldn®t
have know about Mr. Godwin or this action until January of

2010, when this action was served on him; is that correct?
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B That'= what I m=ant. I m=an, obviously, he= couldn’t
have contacted us before he knew of BRay or us, but he could
have contacted Christy then. 3And then he could hawe
contacted us after that.
Q. And =zhe self-reported that he didn’t contact her.
That's information from her again, correct?
A Yam_
Q. And were you aware that my client left for Irag, just
days after he was served with thi= action?
A I wa= aware that he left for Irag.
M3 . JOMES3: That'= all I have, Your Homox.
M3. HIMMO: Very briefly.
THE HOMOPAELE HALPHRU3: Very briefly, M=s. Himmo.
M3. HIMMO: Very brie=fly.

RECRO3S EXAMTIMATION BY M3. HIMMO:-

Q. I ju=t want to clarify. Tou said that the first that
you learned that the biological father wa= actually a
mepber of Chercokee Hation was April of 2010, correct?
A, Temm, Oh, I don't —— no. April =ometime. I don't
know when the actual date was.

M3 . HNIMMG: I"1ll be wvery brief as soon as I £find
this.

THE HONCORAEBLE MALPHEOI: I didmn"t mean to imply
that you were= too lengthy.

M3, HIMMG: Mo, this i=s all I hawe.
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[+ Can you te=l]l me when that letster is date=d?

A This letter is dated January 127,

2. And can you read the wery first sentence in that
lettex?

A Flea=se be adwised the Indian Child Welfare Program has

examined the Tribal records and the above-named child wz2ll
be determined as an Indian Child in relation to the
Cherckee Hation. &And Zit'=s signed by —— do you want me to
read the res=t of it?

2. Ho, that'= fine. And that wa= in January of 20107

A It's dated January l2th.

2. And wou didn't £find out until Apzil 2010 tshat the
child would be considered an Indian Child?

A We actually got =ome= paperwork —— not paperwork. But
we were given a copy of the motion imn Oklahoma that he
gave. And in that motion he said he was not Indian and the

Indian Thild Welfare Act did not apply.

3o that wa=z the only thing I got until —— then I found
—— I think they ame=nded it or =omething. I'm sozry. I m
talking —— I don't want to speak out of line. Buts then
that™ = when we found out that thers wa= & differs=ns, thers=

was a different letter that was=s somewhers.
Q. Okay. Thank you.
M3, HIMMO: I don't have any further guestions.

THE HOMORABLE MALPHRUS: Are wou through? I
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didn't know if —-— Mr.  Lowndes, do you hawve any gquestions of
thi=z witne=s=?
ME. LOWNDES: Ho guestions, Your Homozx.

THE HOMNOBABLE MALPHRUZ2: Okay. Could we briefly

M. ZDDWIN: Your Homor, I just had one follow-up

THE HOMOBABLE MALPHRUS: Okay.
ME. Z0DWIN: -— from —— just real fast.
THE HOMOBABLE MALPHRUS: 3Sure. Sure.

BEE-BEDIPECT EXAMIHATION EY MR. GODWIN:

2. I= it po==ible —— in April the Cherckee Tribe filed a
notice of intent to get involwved in this case. Ia it

poa=ible you're confusing the dates?

A It's wvery possible.

[+ Okay.

A That might have been when I think I hearzd about it 4in
April.

2. Okay. But wou —— is 1t possible that in Januazy you
were aware of that letter from the Indian tribe? I=s it

pos=ible you weres made aware= of that?

A It"s poa=sible. I don't remember being told that =oon
after the contesting that he wa= Indiamn.

2. Okay.

A I was a%ill thinking he wasn't Indian for a long time.
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[+ Okarw. Thank you.
ME. ZDDWIN: Heo further gue=stions.
And again, I would ask for a break, Judge.

THE HOHMOBABLE MALPHRUZ2: Okay. If we could just
see the lawyers briefly behind the bench and then we'll
take a break.

(WHhersupon, an off-the-record bench conference was=s
held ocoutside the courtroom, Tthen a short recess was had:

after which, all partie= were pressnt when the following
matters were had:)

THE HOMNOBABRLE MALPHRUZ2: Thank wou all. FPleass
be =ze=ated.

All right, ma"am, you're =5%ill under cath and azs we
took our break, Mr. Godwin was in his redirect sxzamination
as I recall.

ME . ZODWHIN: Te=, ma'am.

THE HOMOBABLE MALPHRUS: MHr. Godwim:

BEJUME PE-BEDIRECT EXBHIHMATION BY MR. GODWIHN:

[+ Helanie, the Coort wants an accurate picture frzom you
in terms of your knowledge of the zisk invelved in =mot just
thi= adoption plamn, but the adoption plan as it relate=s to
the Indian child issue.

A Hy Eknowledge now or esarlier?

Q. YTour knowledge back in June of Z009% going forward. So

I am going to ask you some guestions.
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F- Okaxy.

[+ I don"t want you to be confused in Serms of
attorney/clieant privilege that I was mentioning before, =o
I'm going to ask you —— you cam think back to our
conversations on the phone, you can think back to our in-
per=on confersnces, wyou can think back to any letter= that
I sent you £from my office, all that can be the basi= for
YOUr answering my guestions or other counsel'=s guestions,
but I will mot a=k it im a way that I will a=k you to tell
me what I told you. I will ke asking you that as a resuls
of our comversatioms, letters, in—pers=zon conferences, what
was your understanding of that particular ri=zk. Do you
understand what I'm saying?

A Would you say that again?

Q. Okay. I am goimg to a=zk you guestion= about the risk
involved a=z it relates to this child in the Indian tribe.
And I want you to know that you can base ywour responses on
your conversation= with me, the advice I gave you, ockay.

you can use all of that to tell us what your understanding

wWas.
A What if I don't remsmber a lot of that?

Q. Tou can =ay you don't remember. Okay.

A Okay.

2. Tou don't hawve to remember my sxact words. The 1==p=

here is what did you, what do you remember that you

LADGPTIVE COUPLE ¥ BASY @IRL 2008 DE- T 3803 FrEs
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understood as to the ri=k.

A Okay.

2. Okay. Do you understand that?

A Tes.

[+ How, for instance, one of the guestions would be that
when in 200%, Jumne, July, Augus=t, whatewver, what wa= your
understanding that you could lose the child that wa==n't
even born yet, that you could lose the child because the
birthk father could step forward and as=sert hi= right=?

A Ju=t any child or an Indian child?

2. This child in this particular —-— let'= not even talk
about the Indian Child a=zpect. Let's talk about the facs
that there'= a birth father and his rights we didn'"t know
how were going tSo be addressed. You knew MHa. Maldonmado wa=

going to sign away her rights, although she could change

her mind at the time of bizth. You understood that?
A, Bight.
2. 3o wou had an —-— did wyou have an understanding that

the birth father could come forward after birth or anybime
and assert his rights?

- I did.

Q. Okay. And did you understand that under certain —— if
he met certain reguirements he could get custody of the
child?

A If he met some regquiremsnts, ye=s.
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Q. Okay. And did you understand prior to birth thats
there was the pos=ibility this child could po=sibly be an
Indian Thild? I beliewe the background report indicated
some of that as you'wve already testified that you
understood.

A, Uk—huh.

Q. Okay. Did you understand that if the birth father and
Iribe came forward, that again, you would not be akle to
adopt this child?

F- If they —— wou mean if =zhe were Cherckee?

Q. Right?

A Tes.
2. Okay.
A I think. I know that'"= wague, but I knew that they —-—

that thers could b= an intervention.
2. Okay. Did wou undezrstand that there was some=thing
called ITWA oz thers were federal laws=s surrounding a child

who may be called an Indian child or defined as an Indian

child?

A I don'"t know i1f I knew detail=s about that. I knew
that there were —— I think I thought that it was an
Oklahoma rule, in particularc. I don't know if I Eknew that

it was a fede=ral rule.
2. Okay. At the time of birth, what wa= your concern or

understanding as to the risk involwved abouts the birth
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facher and the Indian trib=?

A We =igned a document stating that theres always risk
in any adoption, you know. I can't remember exactly what
it =aid.

[+ Okay.

A I didn't know how long the birth father would have to
change his mind. I think I wa= under the Impression that
it was like 20 day=, but I mean, I can't remember whers

that came from.

Q. Okay.

A I knew that thers were differsnt rules in South
farclina and Cklahoma amd that was what I wa= kind of aware
of. Mot awar= of, but —— that I didn't remember, that I
couldn’t tell you what the differences are.

Q. Okay. BAnd then in January of 2010 you were =ent a
letter that the Tribe wrote Fhylli=s Zimmerman, [ beli=ve,
indicating that this wa= an Indian child. Do you reme=mber
being shown that letter in Januazy?

A. Ho, I don't rzemember being shown that l=tter.

[+ Okay. Wa= there an occasion in January, whether the
beginning or =nd, that you becam= aware that the is=ues of
the Indian Trike was now reactivated and that they wers now
taking —— that this child was defined as an Indian child?
A I heard about the contes —— his contesting it in

January, but I don"t think I learnsd that the Indian Hation
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or the Cherockss Hation wa= going to be involwed. I
remember thinking about that later.

[+ Okay.

B Em T =aid, the Oklahoma —-- therae s an Cklahoma ca=e

and I remember reading that that wasn't going to be

involwed.
Q. Okay.
A And I don'"t remember when that paperwork came about.
Q. Okay.
A 3o I was =urpri=ed when I found out that there wa= a
second letter. I don't —-— I can't remember when I heard

about that letter. I dom't even know 1if I got a copy of

it, but I don’t think it wa= =ent to a=. o I was —— I wWa=
surprised about that. But I can’t remember when.

Q. Okay.

A I thought it wa= Apzril, but I think I might be getting

confused about that.

2. Okay. D[During the beginning of Z010, did you hawve amn
understanding that if the Tribe got involwved and tock
certain actions like going to Court or filing something to
assert their right=, that —— what was your understanding
about their having an ability to interrupt this adoption or
disrupt it by taking Baby Girl away from wou?

A In January?

2. Well, let's say the beginning of 200%. And, again, if
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your understanding was that they could do this with the
help of the birth father, then you can answer it, wyou Enow,
that was your understanding.

A I never thought that they could do 2t —— well, back

then, I didan't think it could have been done without the

birthk father wanting 1%t done.

Q. Okay.
A And I'vwve =ince learned about cases and I'we been
reading about, wou Eknow, other casea. But at that point I

thought that he had to be involwed.

2. Okay. Were wou made aware of the fact that the Tribe
could place Baby Girl with Mr. Brown's= parent=, because
they're conzidered —— or at least Mr. EBrown'= father is

considered =nrolled as a Cherokes Indian member.

A Wa= I made awar= of that?

Q2. Bight.

A. Esrentually. I mean, I know shat —— I Eknow that li=t
of preferences. I'wve seen that.

2. Okay. Do you remember when yoo were made awaze of

A Ive been trying to read —— half of the time I Sy to
read it for myself and try to understand it from you and
other people and I can't remember, you know, if I'm reading
it correctly or if someone s=lse is telling me how to read

it. S0 I feel like you're asking me if I know the laws and
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I don't.

2. Okay. What —— what I'm trying to elicit i= when you
and Matt understood the risk that you could leose Baby Girl
and I had a=zked you guestions —-— and you understand that's
what I'm Srying elicit from you. I aszked you certain
que=tions about the actions of the kirth father in the
beginning of the year or the end of 2008 and how that may
hare effected your understanding of the Indian Tribe
involvement. I a=zked thos=ze guestions of you before. Can
vou give me an an=wer a= to 2010 when you and Matt may hawve

understoocd that the adoption could disrupt and the Indian

Iribe could take —— I shink I just asked you that —— could
take Baby Gizl? Was there a time imn 20107
A Te=x. I mean, I'm feeling that right now. I'm feeling
-— I felt that probably around April, I guess, when all of
thi= kind of came up.
2. Okay. Did wyour =ense of risk or feeling of risk, was
there a sensze that it increased or decreased because of the
lack of the action on the part of the Indian Trzibe or the
birth father after April?

M3 . JOHES: Ju=st for clarification, you're
talking about April of 20107

ME. E0DWIN: Are we talking about B2pril 20107
A Ho. I think we'res talking about April Z00%.

2. Well, now, the baby wa=n‘t bornm yet.
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A TYmah. You're right. 3o it had to be Z010.

Q- Okay. Okay.

A Teah. Thank you. So it was April of Z010.

[+ Okay. Well, did wou hawve an understanding, other than
the Trikbe £iling a notice of intent to intervens In April,
did you havre an understanding that if they had done

anything el=e in terms of this case?

A Ho, I didm't —— the only thing I heard akout was the
notice of intent. That was the only thing I heard about
and =o I thought, well, -— well, you didn't a=k me that.

2. Ho, go ahead.

A I —— I didn't know how =erious it was= becau=ze I knew
that that'= all that they had filed.

Q. Okay. Wa= wour =ense of the risk Znvolved here in

2010 affected by the birth father’s lack of paying child

support or asking for wvisitatiom?

2. Wa= wyour =ense of zrisk, your =ense of danger of lo=ing
Baky Girl, was it increased or decreased because the birth
father had =mot paid child support or asked for wisitation?
-1 Decreased.
ME. Z0DWIN: I'm goimg to stop there and le=t the
Court and other counsel a=k you guestions.
Thank you.

THE HOWOBABLE MALPHEDS : Thank wyou, Mr. Godwin.
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ME. EZDODWIN: T appreciate the Court’'s=s indulge=nce
and counsel’s. UObvriously I had leading questions, but I
appreciate everyone’s cooperation.

THE HOHMOBABLE MALPHRUZ2: Tha=nk ypou.

H=. Mimmo, any cross?

M3, HIMMO: I just want to clarify. There were a

lot of gue=stions about timing and zisk.
- = SB T . .

Q. Would you tell u=s the first time that you realiced
because thi= child wa=s an Indian child, not just because it
was a regular adoption and there are always i=ssue=s, the
fir=t time that you realized bkecause this child was an
Indian child that there was a possikility that she could be
taken away from you?
A It's been =such a gradual thing, you know. I think
it'=s been a gradual thing. Ever since we found out that
she was Therokee, I mean, and =till in my mind that fe=ls
like April, becaus=se= we were 1n Court and we had to get
paternity tests. I mean, at that point it was=n't even

eastablished that he was her fathex. o, I mean, we figured

he probabkly was, bot we didn*'t know for sure =0 we couldn’t

say =she wa=s an Indian if he —— =0 theres was all of that
that was happening. And =0 I =till feel like I found out
—— I guess we really found out, though, when —— sees, I'm

getting confused myself —— when that paternity test came
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back.
[+ EAnd when wa= SThat?
A That was —— I can’t even remember. I'm =orry. It was

after the Epril court hearing. I think we had a court
hearing in Charleston im Apzxil. 3o —— =0 1t was after that
because we had So get paternity and smeo, you know, I think

around that time, at that point I Enew that, you know, the

Cherckee Hation wa= involved but still, the paternity

hadn't been absclutely established. Seo then I =still didn't
know.
2. Would you agree that imn April of 2010 you knew that if

he was indeed the biological father that there was
sub=tantial zisk that he had a claim to custeody of this
child?

A I don"t know if I —— if T beli=mved he had a
sub=tantial claim.

[+ When the biological father filed in South Caroclina in
January of Z010 a=king for a stay because he was being
deployed to Irag, what was= your understanding of why he was=
asking for a stay?

B, Well, I don't Eknow becau=s= I know Shat he went forwazxzd
with doing other things in Oklahoma and moving forward omn
the case thers. So I think that he claimed that it was to

—— that he could mot do anything from Irag. But he was

also, at the same time, trying to start a case in Oklahoma.
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Q. What is your understanding of what he was trying to do

in the Oklahoma ca==T?

A That'=s a good guestion. There's —— it's been
complicated. I think he was Srying to get custody Zor his
parsnts.

2. Okay. 3o it's your understanding that in January of

2012, that the biclogical father was making a claim to

change custody?

A It's =— I'm sorry. It'= complicated becau=e I think
it may have been that. It may have been to change
juri=diction. There’s a lot of that all in thers together.
2. And I'm not trying to confuse you. I want to know

what you understoocd at that time and what you thought the
risk to be?

A I probabkly would —-— if you had asked me then, would
hawe had a clear answer.

[+ Okay.

A. I'm kind of, wyou know, it"s been a while and that
particular case was settled. So I haven't really thought
about that on=. It wans dismis==d, that’'= what [ rem=mpber.
Q. Did you —— this is a difficult guestion and if I'm not
asking it right, and you don't have the answer, tell me and
I"1]1l try to rephra=se= it. Was ther= a point that you and

your hushband decided that there was substantial risk im

thi= adoption and basically that you wers going to fight it
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no matter what?

E. T
[+ End when would that have bhesn?
E. I fa=]l like ther="= =om= date ocut thers=

are trying to get me So =ay -
[+ Ho, I'm ———

A —-—— that I shouldn’t haire thought it or

that you guys

should hasre=,

and I know that —— I know we felt that way and I know we

talked about it.
Q. Ju=t generally. I am mot looking for a

and I'm not tzyinmg to ———

A, Jomewhere between January and Apzril of Z010.
2. When thi= child was approximately four to ———
A 3ix monsh= old.
2. —== mix months old.
M3, HIMMO: I don't have any further guestions.

THE HOMORABLE MALPHRUS: Any further guestions?

M3 . JOHES: I don't hawve any, Tour

Honmor.

THE HOMOBABLE MALPHRUS: Mr. Lowndes?

ME. LOWHDES: I don't hawve any.

THE HOHOBRABLE MALPHRUS: Thank you,

ma’ am. Tou

can =step down from the witness =tand. I appreciate your. ..

ME. Z00DWIN: May I address =omething at this

point that'=s pertinent to our discussion on —— under ICWHA,

and counsel can confirm, that this child technically was
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not declarsd an Indian child or cannot until the paternity
was acknowledged by a paternity test. So that would hawe
been in September of 2010. I hawve the paternity test in
front of me. I'd like to offer it up.

THE HOHOBABLE MALPHEUS: We, hawve that. I hawe
that, and I hawe the order from May 2rd of 2010 ordering
the paternity test.

ME. ZODWIN: Okay.

M3, JOHES: Since you pointed that out, I heard
her testimony as —— I wanted to point out her testimony was=
nobody ever doubted the patermnity, the birth mother ———

THE HOMOBABLE MALPHRUS: I'"wve heard the
testimony, Ms. Jonmes.

M3, JOHES: OQOkay. ©QOkay. Thank you.

THE HOHMOBABLE MAILPHRUZ2: You can call your next
witness.

ME. Z0DWIN: I'd call the adoptiwe Zather to the
stand, Judge.

THE HOHOBRABLE MALPHEUS : Com= around, =ir.

ADDFTIVE PFATHER,
BAING FIRST DULY SWORH, TESTIFIED AS POLLOWS:

THE HOWORABLE MALPHRUS: Thank you. Flease= hawve
A sesat.

ME. GODWIM: With your permis=ion.

DIRECT EHAMTHATION BY HMR. GODWIHN:




